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DETAILS OF HEARING AND REPRESENTATION 
 
This is an award in the matter between Mthokozisi Radebe (hereinafter the 
applicant) and BME (hereinafter the respondent). The arbitration was held at the 
Johannesburg offices of NBCCI. The applicant was represented by Advocate 
Aphane whilst the respondent was represented by Advocate JP Du Plessis. The 
applicants led its evidence through three witnesses whilst the respondents led its 
evidence through two witnesses. 
 
ISSUES FOR DETERMINATION 
 
To determine whether the respondent has committed unfair disciplinary action 
as envisaged by section 186(2)(b) of the Labour Relations Act 66 of 1975. 
 
BACKGROUND TO THE ISSUES 

 

The matter was set down for arbitration proceedings for the 10th May 2013 when 
it was concluded. It was agreed at then that the parties would submit their 
closing argument in writing not later than the 20th May 2013. The respondent 
however failed to submit its closing arguments as agreed. 
 
SURVEY OF EVIDENCE AND ARGUMENT 

 
APPLICANT’S VERSION 

 
The applicant testified as the first witness as follows: 
 
He was charged with  
 
“2.6.1. Gross dishonest conduct in that you: 
 

a) Have been utilizing the company card for own personal gain, without 
prior authorization from management. 
 

b) Have made fraudulent transactions on the company card. 
 
2.6.2 Causing the company a financial loss as a result of your actions above. 
 
2.6.3 Failure to follow company policies and procedures with regards to your 
actions above.” 
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He was found guilty on charges 2.6.2 and 2.6.3 and issued with a final written 
warning which was valid for a period of twelve months. He however, thinks that 
it is unfair that he was found guilty on the abovementioned charges since he had 
followed company procedures and had not done anything on his own without 
obtaining authority.  
 
He commenced employment with the respondent sometime in May 2011. 
Although he was issued with two contracts of employment at the time on a week 
interval after the respondent alleged that the one that he had initially signed was 
incorrect, he was however, not given an opportunity to peruse the said contracts 
prior to signing them. He was also not informed of what was wrong with the 
first contract of employment. He was also not issued with the respondent’s 
motor vehicle policy to sign at the time he signed his employment contract.  
 
He was not at the time he was issued with the contract of employment informed 
about any motor vehicle policy but was merely informed by the Human 
Resources consultant Ms. Puleng Lebelo that the card he was issued with would 
be utilized for fuel, tollgates and motor vehicle repairs/maintenance and that in 
the event of his vehicle requiring maintenance or to be repaired he had to take it 
to the Wesbank dealer.  Then the dealer had to phone Wesbank for authorization 
of the said repairs which meant that he was not personally to be involved in 
obtaining the said authorization.  
 
He was told that he would personally pay for the said repair and maintenance 
only if they had not been approved by Wesbank and that his line manager would 
only be contacted for approval if the costs for repairs exceeded R 5000-00. He was 
not prior to being charged informed that he had exceeded or misused his auto 
card which he used for tollgates, fuel and maintenance. He was also not told 
what would constitute reasonable or unreasonable use of the said card.   
 
He was also not informed that he could not use the said card for personal use, in 
fact Ms. Lebelo had informed him that the card could be used for both business 
and private purposes. The respondent was also aware that he was visiting his 
family weekly in KwaZulu Natal as they had informed him at the time of his 
employment that he could use the auto card when visiting his home whenever 
he wanted to as they were aware that he was from KwaZulu Natal.  
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Furthermore, the respondent was aware of his trips to KwaZulu Natal since it 
received monthly reports from Wesbank indicating monthly transactions 
incurred on the auto card. He had been using the auto card for his trips home for 
a period of eighteen months prior to the respondent charging him. He was also 
not instructed to pay back the money used for those trips until after the 
disciplinary hearing.  
 
It is thus his belief that the respondent should not have charged him with fraud 
and call him to a hearing as it did as he had not been previously informed to stop 
using the auto card in the manner in which he did. Furthermore, Rivaj and 
Bongani who also hail from KwaZulu Natal use their auto cards in the same 
manner in which he did but they were not charged or told to repay the 
respondent like he was.  
 
Furthermore, the respondent refused to issue him with the reports relating to the 
two employees’ usage of the auto card from Wesbank when he requested the 
same to prove his case as it alleged that his request was in violation of the said 
employees’ rights to privacy. 
 
He thus prays that the decision of the chairperson be reversed and that he be 
refunded the amount he had been made to repay. 
 
 2ND WITNESS MARTIN MODISE 
 
The applicant called Mr. Martin Modise as his second witness and he testified as 
follows: 
 
He knows the applicant as they both use to work for the same group and they 
are friends. He actually knows the applicant from varsity days. He was 
employed by OMNIA of which the respondent is the division of in the position 
of General Manager prior to him leaving the group in October 2012.  The policies 
for the group are the same. 
 
Employees are issued with contracts of employment which make reference to 
various policies without the same being necessarily attached to the employment 
contract. Therefore these policies such as for example the policy relating to auto 
cards are not signed by employees at the time of employment. In actual fact most 
of the employees never get to see the said policies up until there are 
circumstances that require that they be shown the same.  
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The auto card was used for tollgates, petrol and maintenance for both private 
and business purposes, it was only late last year that the respondent tried to 
come up with limits on the usage of the same.  
 
The procedure for servicing one’s vehicle for example was that the employees 
would take their cars to the service provider who would contact Wesbank for 
authorization and the latter would then send the respondent reports on how and 
where the auto card had been used.  It was then the duty of managers to check 
how the auto cards were used. Wesbank sent the said reports on monthly basis to 
the respondent so managers had to check them on monthly basis as well. 
 
Since the policy relating to the auto card did not state the maximum amount that 
could not be exceeded except for stating that it had to be reasonable, therefore in 
the event where he felt the amount paid using the auto card was high he would 
follow another course rather than disciplinary hearing. He had during his 
employment with OMNIA called in employees who had high amounts for the 
services of their cars but these were not charged, what he did was to probe what 
was the cause for those high costs. 
 
He does not believe that it is wrong for employees to use the auto cards for fuel 
for personal purposes. He has in fact done it also not only for travelling home 
but for travelling to holiday destinations as well. He was never charged for that 
even when he made very long holiday trips and his employer was aware of the 
same.  
 
RESPONDENT’S VERSION 

 
The respondent called Ms. Rhakhi Pathak as its sole witness and she testified as 
follows: 
 
When the applicant was employed he was allowed to keep his old car because of 
his financial situation on condition that he would have to obtain pre- 
authorization for any repairs and maintenance to the same. He was also told that 
the respondent would not pay for any excessive repairs such as spares, tyres, 
gearbox or engine. These conditions are actually company policy that is 
applicable to every employee of the respondent. 
 
She is the applicant’s line manager. The applicant’s auto card allowed him to 
purchase fuel for up to R 1 500-00 per month and a total of R 18 000-00 annually.  
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The said R 1 500-00 was both for business and personal use. In the event the R 1 
500-00 being exceeded the employee has to get pre-authorization from his line 
manager for pre-approval of those repairs/maintenance in terms of the 
employee’s contract of employment.  
 
The applicant had an excess of approximately R 57 000-00 from the auto card 
usage, which was excessive because the applicant had during that period filled 
fuel three to four times a week which was abnormal. Furthermore, the applicant 
had done major repairs on his vehicle without obtaining preauthorization e.g. the 
applicant installed brakes and clutch to the amount of R 12000-00 on the 12th 
September 2012 without such pre-approval from her.  
 
Wesbank does not automatically pay for repairs/maintenance services as it has 
to first obtain pre-authorization to do so from the respondent; however that does 
not take away the employee’s responsibility to get pre-approval from the line 
manager even before taking the vehicle in for the said repairs/maintenance. She 
has not pre-approved any of the repairs/maintenance that the applicant had 
effected and the applicant had actually not requested pre-authorization for the 
same.   
 
Prior to the applicant’s employment he was living in KwaZulu Natal but he was 
requested to relocate closer to the work place as his position required that he also 
work on weekends as well, hence the applicant stayed in Fochville and then 
travelled every weekend to KwaZulu Natal which was abnormal since those 
travels did not constitute part of his work. Although the respondent allows for 
the usage of the auto card for personal purposes, it however does not advocate 
that it be abused like the applicant did travelling to KwaZulu Natal four times a 
month.  
 
The applicant submitted in writing that his fuel costs for the period of six months 
in question was R 55 602-00 and services and repairs incurred amounted to R 32 
040-00. The respondent decided to recover the monies from the applicant later 
than the time when it was incurred because it had referred the matter to a 
disciplinary hearing on finding out about the applicant’s abuse of the auto card 
and was awaiting the outcome thereof. The applicant was found guilty and 
issued with the final written warning for the said abuse. Based on that outcome 
the respondent decided that the applicant pays back the excess amount used. 
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Although he has four employees reporting to her, the applicant is the only 
employee to whom the auto card has been issued since he is the senior in the 
laboratory since he is employed as the Chief Chemist with two employees 
reporting to him. She discovered the excessive spending by the applicant after 
she requested that she be issued with the expenditure statements for a period of 
six months.  
 
The applicant was aware of the respondent’s motor vehicle policy as it is part of 
the induction at the time of employment and employees are issued with the same 
as part of the employment package to acquaint themselves with the same. 
Furthermore, the applicant as a senior employee should have ensured that he 
had an in-depth knowledge of the respondent’s policies.  
 
The motor vehicle policy clearly stipulates that where abnormal high 
maintenance or repair costs are anticipated such costs need to be preapproved by 
the line manager prior to committing thereto. The policy also prohibits non 
business related travel and stipulates that should these occur costs thereof are 
recoverable from the employee. Non businesses related issues in this instance 
would be the applicant’s four trips to KwaZulu Natal. 
 
 
ANALYSIS OF EVIDENCE AND ARGUMENT 

 

My brief is to determine whether the respondents has unfairly treated the 
applicant by calling him to a disciplinary hearing which resulted in him being 
issued with the final written warning valid for a period of twelve months and 
ordering him to pay back R 18 000-00. 
 
It is common cause that the applicant was charged with “2.6.1. Gross dishonest 
conduct in that you: 
 
a) Have been utilizing the company card for own personal gain, without 
prior authorization from management. 
 
b) Have made fraudulent transactions on the company card. 
 
2.6.2 Causing the company a financial loss as a result of your actions above. 
 
2.6.3 Failure to follow company policies and procedures with regards to your 
actions above.” 



 
-8- 

 
It is further common cause that the applicant was found guilty on charges 2.6.2 
and charges 2.6.3 and was issued with a final written warning valid for the 
period of twelve months and was ordered to pay back the sum of R 18 000-00. 
 
It was clear from the evidence before me that the applicant had had his vehicle 
fixed on numerous occasions and the same were paid for by the respondent. It 
was also clear that the applicant had made several trips to KwaZulu Natal and 
used the respondent’s auto card for paying for fuel and tollgates.  
 
It was the applicant’s argument on one hand that there was nothing wrong with 
that since when taking his vehicle in for repairs to any authorized Wesbank 
dealer for the past seventeen months the dealer would call for authorization 
prior to the vehicle being fixed. The applicant also stated that he did not require 
authorization for his trips to KwaZulu Natal as he was authorized to use his auto 
card for business and personal purposes without any limits. 
 
The applicant further argued that the respondent had allowed him to use the 
card in the manner in which he used it for a period of seventeen months without 
informing him that he was using it incorrectly. It was thus the applicant’s 
argument that he was unfairly charged and disciplined in relation to the use of 
and ordered to repay the R 18 000-00 whilst he was not informed that he was 
using the auto card improperly. 
 
The applicant argued that the respondent was aware of how he used the auto 
card since both the respondent through his line manager Ms. Pathak and he 
received monthly statements from Wesbank showing how and when the auto 
card had been used but he was not at any stage told that any transaction would 
not be paid as it exceeded his limit. It was the applicant’s further argument that 
the policy that the respondent charged him with did not stipulate the amounts 
which should not be exceeded when one effects repairs on his vehicle but merely 
stated that the expenditure should be reasonable. 
 
It was the applicant’s argument further that the respondent acted inconsistent in 
the application of discipline since two other employees who used the auto card 
in the same manner as he did i.e. for travelling to KwaZulu Natal were not 
charged and not instructed to repay the costs they had incurred. 
 
 
 
 



 
-9- 

 
It was the respondent’s evidence in a nutshell on the other hand that the 
applicant had been correctly charged, issued with the final written warning and 
instructed to repay the excess amount for the repairs since he did not obtain 
authorization for the said repairs and his trips to KwaZulu Natal were not 
business related but personal. 
 
When one considers the evidence presented one thing became apparent the 
respondent despite knowing about the manner in which the applicant used the 
auto card by the respondent’s submission for a period of six months and by the 
applicant’s evidence which was not contested for a period of seventeen months 
did nothing to correct the usage of the auto card. 
 
Although Ms. Pathak denied having received statements relating to the usage of 
the applicant’s auto card the respondent however did not refute Martin’s 
evidence that managers/ line managers get to receive monthly reports from 
Wesbank on how and when the auto card was used thereof.  Despite Ms. 
Pathak’s denial that she had ever received these statements prior to the 12th 
August 2013 it was evident from her evidence that the respondent had been 
aware of the applicant’s spending through its representative which Wesbank 
liaised with for authorization of repairs transactions.  
 
Ms. Pathak also submitted that, it was when she became aware of the applicant’s 
expenditure on the 12th August 2013, she commenced with the investigations 
with regard to his spending for the past six months prior to that. Furthermore, 
Suzzette  Kannemeyer’s email of the 17th August 2012 indicates that she received 
the said authorization on behalf of the respondent. 
 
 It is therefore clear from the above mentioned that the respondent despite 
knowing that its motor vehicle policy prohibited abnormal high spending did 
nothing to stop the applicant from continuing with such spending until the 19th 
November 2012 when a disciplinary hearing was held against him. 
 
Clearly this is not proper since it is not only the applicant who did not follow the 
motor vehicle policy but the respondent itself waived the application thereof for 
atleast a period of six months as it did not instruct the applicant upon 
discovering how he used his auto card. In fact the respondent did not refute 
Martin’s evidence that even though the expenditure on auto cards were checked 
on monthly basis no action would be taken against employees who overused it 
even for travelling purposes since the policy did not mention what would 



constitute unreasonable spending let alone the policy did not stipulate what 
would be the maximum limit which could not be overstepped. 
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Martin stated that it was just before he left in October 2012 that the OMNIA 
group of which the respondent was the division of tried to impose limits on the 
auto card usage. The respondent did not only dispute this but failed to take this 
forum into confidence by explaining measures it took in attempt to putting these 
limits in place save for the respondent’s representative saying to Martin under 
cross examination that he does not know what the respondent did to curb 
overspending on the auto cards after he left his employment at OMNIA. 
 
It is through this submission however scanty that it became apparent to me that 
the respondent used the applicant’s disciplinary hearing and later repayment as 
the method to try to get rid of overspending. Clearly this is improper, the proper 
thing for the respondent to do was to issue out memoranda informing employees 
that as from a certain date the motor vehicle policy would be strictly adhered to 
and anyone who would be found overspending would be charged and required 
to repay the excess amount depending on the merits of the case. 
 
It is only after that the applicant’s disciplinary hearing and instruction for him to 
repay would be fair. It is thus my finding in the light of the above that the 
applicant’s disciplinary hearing  and the resultant outcome thereof was unfair as 
envisaged by section 186(2)(b) of the Labour Relations Act 66 of 1975. 
 
 

AWARD 

 

 

I make the following award: 
 

1. The applicants’ case is upheld on the basis that the respondent has acted 
unfairly with regard to discipline. 

 
2. The respondent is ordered to retract the final written warning and repay 

the applicant’s R 18 000-00 back to him. 
 
  

3. I make no order as to costs. 
 
 
 

 



____________________ 


